radley Hayes is a 3 1 -year-old Indigenous1 man whose birth was never registered. He grew up as a ward of the state, not knowing his date of birth. From the authorities' point of view, he did not exist. For almost ten years, he battled bureaucracy to enjoy the rights most of us take for granted, such as getting a driver's licence or obtaining a passport. But without a birth certificate to prove his identity, he always came up against a brick wall. With the help of the Gippsland Community Legal Centre, Bradley Hayes was finally able to get a birth certificate and the relief he feels is overwhelming: 'Like I said to my kids, I'm somebody now, I'm not nobody any more.'2 Sadly, this is only one of numerous examples of Indigenous Australians being denied the basic rights and privileges of citizenship, because they cannot prove their identity by producing a birth certificate.3 The problem encountered by Bradley Hayes, and other Indigenous Australians, flows from two distinct, but related, issues: I. non-registration of a birth; and 2 . inability to obtain a birth certificate. International law mandates that everyone has the right to have their birth registered.4 However, universal birth registration is far from a reality for many people around the world -there are an estimated 48 million children under the age of five whose births have never been registered.5 Many governments deliberately, or at least recklessly, fail to ensure that the births of ethnic or religious minorities are registered, so as to disenfranchise these groups.6 As Archbishop Desmond Tutu has noted:
While the lack of birth registration has long been recognised as a problem in developing countries, many Australians were shocked to recently learn that it is also a problem for Indigenous Australians.8 This article explores the obstacles encountered by some Indigenous Australians in realising the right to birth registration and taking the subsequent step of obtaining a birth certificate, and analyses these obstacles in light of international and domestic human rights laws.
The situation in Australia
To date, there has been no empirical research undertaken to assess the magnitude of the problem of non-registration of births of Indigenous Australians.
However, there is anecdotal evidence that it may be a significant problem. The Gippsland Community Legal Centre in Victoria has reported that, because they cannot produce a birth certificate, many of their Indigenous clients have experienced difficulties in obtaining a tax file number, registering to vote, opening a bank account, obtaining social security benefits, enrolling children in school, and getting a driver's licence.9 Every state and territory in Australia has enacted legislation relating to birth registration10 and all impose a two step process -first, submitting a request that a birth be registered; and second, paying a fee and ordering a copy of the birth certificate. Thus, a birth certificate is not automatically issued to the person registering the birth, at the time of registration; a separate application form must be completed and the prescribed fee paid. This fee ranges from $25 in the Northern Territory to $42 in New South Wales and Western Australia." There are two main reasons why a person may not have a birth certificate: 1. their birth was never registered; or 2 . their birth was registered but a certificate was not obtained at the time, and cannot now be obtained, either because the person seeking the certificate: a. cannot afford the fee;12 and/or b. they are unable to satisfy the Registrar of Births, Deaths and Marriages of proof of identity requirements.
Birth n o t re giste re d
In These are all issues which could be addressed with an education campaign designed to raise awareness of the benefits of birth registration, and by providing the Indigenous community with the skills and resources necessary to successfully engage with the bureaucracy to achieve birth registration. Aboriginal Community Information Sessions were run by the Victorian Registrar of Births, Deaths and Marriages in May and June 2009 in 13 regional areas.16 However, it seems that these meetings were organised without input from key stakeholders and respected members of the Indigenous community such as elders, and it is unclear how successful they were in increasing birth registrations and/or facilitating Indigenous people getting birth certificates.
Birth registered, b u t ce rtificate no t o b t a in e d
In every Australian state and territory, a request for a copy of a birth certificate made at any time other than simultaneously with the request to register the birth, must be accompanied by identification documents which prove that the person requesting the birth certificate is the person named in the certificate. Victoria's system is used as a case study to demonstrate how the procedures work, and how they negatively impact on Indigenous Australians' efforts to get a copy of their own birth certificate. The Victorian Registrar of Births, Deaths and Marriages requires an application for a copy of a birth certificate to be accompanied by three forms of identification from Table A . One form of identification should come from each column or, if that is not possible, two forms of identification from the second column and one from the third column.17 It is not enough that these forms of identity are provided. If applying online or by mail, they must also be certified by a sworn member of the police force.18 Given that the historical relationship between the Indigenous community and police has been one of tension and distrust,19 it is extremely problematic to nominate the police as the only persons entitled to certify identification documents. None of the documents in the first column can be obtained without having produced a birth certificate, so a person who has never had a birth certificate is not going to be able to produce one of those documents. That leaves only documents from the second and third columns. Many of the documents listed in the second column cannot be obtained without a birth certificate; so again, they are documents that a person who has never had a birth certificate is unlikely to have.21 The documents in the third column must contain a current residential address which is an impossible requirement for persons who are homeless, or living with friends and family. The Registrar's prescriptive list of identification documents which are acceptable, and the requirement for certification by police, present significant, and at times insurmountable, obstacles to Indigenous Australians. If an Indigenous person attends one of the Aboriginal Community Information Sessions referred to above, the proof of identity requirements are slightly different. At these sessions, the Victorian Registrar of Births, Deaths and Marriages will accept three original forms of ID from Table B . Two must come from the first column and one from the second column.22 Birth registration has been described as 'one o f the most important events in a child's life', and is recognised in international law as a fundamental human right. The practices and policies described above represent significant barriers to Indigenous Australians in registering their births and obtaining birth certificates and, as the analysis below demonstrates, may also constitute breaches of international and domestic human rights laws. Australia's most recent periodic report to the CRC does not comply with these guidelines. Indeed, the only mention of birth registration is a reference to Australia supporting 'the development of a sustainable birth registration system ... in Bangladesh'.34 The anecdotal evidence currently available suggests that Australia is not complying with article 7 of CROC in practice, because it is not taking effective measures to overcome social and cultural obstacles to birth registration experienced by Indigenous Australians in rural and remote areas. One shortcoming of article 7 of CROC is that, although it sets out a child's right to be registered, it does not also specify that every child also has a right to obtain a copy of their birth certificate. A General Comment from the CRC, elaborating generally on the content of article 7, and indicating that a right to obtain a copy of one's birth certificate is implicit, would be a useful step in redressing this oversight. In addition, the CRC recommends that State Parties should ensure that, 'indigenous communities are informed about the importance of birth registration and of the negative implications of its absence on the enjoyment of other rights for non-registered children.'38 Thus, the UN has recognised the problem of low rates of birth registration amongst Indigenous communities. The fact that the CRC has developed a General Comment that discusses the issue of low rates of birth registration of Indigenous children signifies that this is a problem that extends beyond Australia. It would be useful if empirical research was undertaken to investigate the extent of this problem, both within Australia, and worldwide, and identify what, if anything, other countries are doing to overcome it. Although this General Comment is a welcome contribution to the dialogue about birth registration in Indigenous communities, it is suggested that it is lacking in that it acknowledges the problem of low rates of birth registration, but does not recognise, or address, the other problem experienced by Australian Indigenous populations; namely, difficulties in obtaining official copies of their birth certificates. This may suggest that this is a problem peculiar to Australian Indigenous people, because of the two-step system used in this country, and is not an issue in other parts of the world. Alternatively, it may be that the CRC is simply not yet aware of this aspect of the problem. Recognition of this issue, and guidance from the CRC on how to address it, would be useful, and could provide Indigenous communities and non-government organisations with a powerful tool with which to lobby Australian governments for reform in this area.
International human rights law

Although the CRC has not yet drafted a General
International Covenant on Civil and Political Rights
The ICCPR contains a provision that is similar, but more succinct than article 7 of CROC. Article 24 ( While the main purpose of this statement is to expressly recognise how birth registration helps to combat the problem of child abduction and trafficking, it should also be interpreted as serving a broader purpose, in emphasising to State Parties the importance that the HRC places on State Parties having systems in place to ensure prompt birth registration. However, General Comment No 17 does not provide any guidance on the related issue of individuals being able to readily obtain a certificate of that registration. In addition to receiving State Parties' reports and issuing General Comments, the HRC is also empowered to receive and determine communications from individuals complaining that their rights under the ICCPR have been violated.40 The case of Monaco v Argentina41 concerned a complaint to the HRC regarding breaches of article 24(2). In that case, the parents of a nine-month-old girl, Ximena Vicario, were taken by the police in the 1970s and never seen again. The girl was raised in the home of a nurse until the age of seven when her grandmother found her. Legal proceedings were instituted by the grandmother in the domestic courts in Argentina relating to custody and identity of the child. The HRC noted that these proceedings had been going on for ten years and some were still not finalised. In particular, the child still had to bear the name given to her by the nurse and she could not obtain a passport in her real name. It was argued that this violated her right to an identity. The HRC found that: the delay in legally establishing Ms Vicario's real name and issuing identity papers also entailed a violation of article 24, paragraph 2, of the Covenant, which is designed to promote recognition of the child's legal personality.42
Thus, having to battle the authorities for a decade to claim her identity was a breach of her human rights. In order to comply with article 24 of the ICCPR, the authorities needed to take 'prompt and effective'43 action to relieve this child from her predicament. Bradley Hayes, whose experience was discussed in the Introduction, tried to establish his identity and obtain birth registration papers for almost ten years. Applying the rationale in Monaco v Argentina, it could be argued that Australia is similarly in breach of international human rights law; in particular article 24 of the ICCPR, by not taking prompt and effective action to allow him to unequivocally establish his legal personality and obtain official identification documentation. For Australia to comply with its obligations under article 7 of CROC, it must take steps to ensure the right to birth registration is recognised by law and implemented in practice.
Domestic human rights law
and Marriages is a public authority pursuant to section 4 of the Charter, and therefore is required to act in a way that is compatible with the human rights set out in the Charter.46 The second point is that the Charter is intended to give effect to the rights set out in the ICCPR.47 However, not all rights in the ICCPR have been included in the Charter. In particular, article 24(2) is not replicated in the Charter, or for that matter the This demonstrates a complete lack of awareness of the problems that Indigenous people in Victoria face with birth registration and obtaining a copy of their birth certificate. The failure to translate the right set out in article 24(2) of the ICCPR, into the Charter, in the belief that there are no issues surrounding birth registration in Victoria, is an error of judgment, to the detriment of the Indigenous population in that state. The Charter is to be reviewed by the Attorney-General after it has been in operation for four years, with a view to considering whether any additional human rights should be included.49 The author recommends that such a review recognise that the right to birth registration and a birth certificate are still live issues for Indigenous Australians, and accordingly the Charter should be amended to include a provision giving effect to article 24(2) of the ICCPR. Notwithstanding that the Charter does not expressly include a right to birth registration and a birth certificate, there are other provisions in the Charter that are relevant to this issue. In particular, section 8(1) provides that 'every person has the right to recognition as a person before the law.' This is almost the same as article 16 of the ICCPR which provides that 'everyone shall have the right to recognition everywhere as a person before the law'.50 This means that everyone is entitled to the protection of the legal system; that is, that all persons are recognised as having the right and capacity to be involved in legal proceedings and to exercise their legally recognised rights.51 As one scholar noted:
